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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC12-02083 
CASE NAME: ST. MARK VS SAINT MARK 
SPECIAL SET HEARING ON: COLLATERAL ESTOPPEL SET BY DEPT. 12 
* TENTATIVE RULING: * 
 
Counsel to appear.  See below for the Court’s comments and questions.  This tentative ruling 
is intended as a merits ruling on two arguments (collateral estoppel and First Amendment 
objections).  Beyond that, it is intended to set forth the Court’s thinking and questions on all 
other topics necessary to reach decision on the merits. 
 

Identification of the Parties 
 
For clarity of exposition, the Court restates (and modifies) its form of identification of the key 
parties in this case.  (For more complete background, see the Court of Appeal’s 2015 decision 
in this case, and this Court’s ruling on summary judgment from June 29, 2018.) 
 
In brief, this case arises out of a failed merger between two separate churches – St. Mark 
Baptist Church of Pittsburg (“St. Mark Pittsburg”), and New Bethel Missionary Baptist Church 
(“New Bethel”).  The two churches did operate functionally for some time as a unified 
congregation, known as St. Mark at Bethel.  In its June ruling, however, the Court held that this 
putative merger never took formal legal effect through completion of the necessary paperwork.  
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Moreover, at the June 29 hearing defendant St. Mark at Bethel disclaimed any argument that 
the merger should nevertheless be treated as complete on the basis of estoppel or any similar 
theory. 
 
In previous rulings the Court, for convenience of exposition, has used the identifier “St. Mark 
Pittsburg” to identify the plaintiffs’ side of this lawsuit, even while noting that it is very much 
disputed whether the people on the plaintiff side of the case do or do not have a valid claim to 
speak for the corporate entity called St. Mark Pittsburg.  Indeed, as will become clear, that very 
issue is really THE central merits issue in the case, now presented for decision.  For that 
reason, using plaintiffs’ claimed identity as St. Mark Pittsburg is potentially confusing.  It is 
necessary at points to refer neutrally to the corporate entity of St. Mark Pittsburg, independent of 
taking sides whether that corporate entity is now properly controlled by the plaintiff side of the 
lawsuit or the defendant side of the lawsuit.  Accordingly, in this tentative ruling the Court will 
use the identifier “St. Mark Pittsburg” to mean the corporate entity (regardless of who controls 
it), and will use the identifier “plaintiffs” to refer to the persons on the plaintiff side of this dispute 
– which is to say the pro-McNab faction, claiming to control the corporate entity. 
 

The Key Issue Now Presented:  Corporate Control of St. Mark Pittsburg 
 
At issue in this case is ownership and control of a property, called 908 Carpino, which originally 
belonged to St. Mark Pittsburg.  St. Mark at Bethel contends that St. Mark Pittsburg recorded a 
valid grant deed transferring that property to St. Mark at Bethel.  Plaintiffs contend that the 
purported grant deed to St. Mark at Bethel is invalid, because the persons purporting to execute 
it no longer had authority to act on behalf of St. Mark Pittsburg, the title property owner.  They 
contend that at a meeting held on August 5, 2012, the membership of St. Mark Pittsburg elected 
a different set of persons (i.e., plaintiffs) as the properly constituted leadership of St. Mark 
Pittsburg.  Thus, plaintiffs contend that ownership of 908 Carpino still rests with St. Mark 
Pittsburg, and that plaintiffs are the valid leadership of St. Mark Pittsburg. 
 
After denial of the parties’ cross-motions for summary judgment or summary adjudication, the 
Court was able to ascertain the key dispute in the case, namely the validity of the purported 
general meeting of St. Mark Pittsburg held on August 5, 2012, and the purported action of that 
general meeting in electing a new leadership of St. Mark Pittsburg.  That determination, both 
sides agree, should prove to be dispositive of this entire case, or at least almost all of it.  More 
specifically: 
 

 The faction claiming to have been elected as St. Mark Pittsburg’s leadership at the 
August 5 meeting are the people bringing this lawsuit on purportedly behalf of St. Mark 
Pittsburg.  If the August 5 election was valid, then the “St. Mark Pittsburg” appearing 
before this Court as the plaintiff is the genuine St. Mark Pittsburg.  Moreover, if the 
August 5 election was valid, then it would stand undisputed that the faction purporting to 
transfer 908 Carpino to St. Mark at Bethel after August 5 were no longer the proper 
representatives of St. Mark Pittsburg at the time the purported transfer occurred.  It 
would follow that the present plaintiff St. Mark Pittsburg is still the owner of 908 Carpino, 
and is entitled to judgment on that basis. 
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 On the other hand, if the August 5 meeting and election did not constitute a valid election 
of new leadership for St. Mark Pittsburg, then the persons bringing this lawsuit have no 
valid claim to speak for St. Mark Pittsburg.  As the Court has commented previously, the 
result of that determination would have to be the dismissal of this case for lack of a 
proper plaintiff.  Further, if the leadership of St. Mark Pittsburg was not validly changed 
on August 5, then there would remain no basis for questioning the credentials of the pre-
existing formal leadership of St. Mark Pittsburg to act on its behalf after August 5 – and 
hence no basis for questioning the validity of the grant deed that such leadership 
executed. 

 
Procedural Posture 

 
Although this matter is now set for convenience on the law-and-motion calendar, in fact this 
case is formally “in trial” on the key issue in the case.  No witnesses have yet been sworn or 
exhibits offered, however.  The procedures by which this case is to be adjudicated have been 
discussed at length, and without any opposition or objection from the parties, at a number of 
recent hearings in the case.  As not all of those hearings were reported, however, it is 
worthwhile to record in writing the Court’s understanding of where matters stand procedurally. 
 
At every recent hearing and procedural step of this case, the Court has taken pains to ensure 
that it is not depriving any party of an actual evidentiary trial, or improvidently resolving any 
disputed fact issues, if such a trial turns out to be genuinely necessary to determine the issues.  
Accordingly, every time the Court has spoken (with or without a court reporter) of requesting 
briefs, offers of proof, or any other form of advocacy from the parties, it has made sure to invite 
either or both sides to point out any factual disputes any side believes to be presented, and to 
require a live-testimony trial.  Moreover, the Court has pointed out that even if neither side 
points out such a factual issue, the Court’s own analysis of the arguments may lead the Court 
itself to conclude that witness testimony is required.  It has never been the intention of the Court 
to short-circuit the decision of any actual and necessary disputed fact issues. 
 
However, the Court has remained skeptical that there are any disputed fact issues that must be 
determined in order to reach adjudication here.  Accordingly, the Court ordered both parties to 
file trial briefs, stating the factual and legal bases for why each side contends it must win the key 
issue of the validity of the August 5 election.  The Court directed that each side should make an 
offer of proof as to the witnesses it intends to put on, and what each witness is expected to say. 
 
Plaintiffs have complied.  Defendants have not – as, frankly, has been the consistent pattern on 
defendants’ side in this case.  Defendants’ trial brief contains no offers of proof and identifies no 
witnesses.  (Moreover, again as has been the pattern, defendants’ counsel still has not learned 
the lesson that when most of your brief is typed up in italics, boldface, or block capitals, the 
practical effect is that none of it stands out with particular stress or importance.  You just come 
across as a bit hysterical.) 
 
Plaintiffs raised an additional twist on the leadership issue at the last hearing in the case.  
Plaintiffs contend that they win the issue of who is the present leadership of St. Mark Pittsburg 
because that issue is foreclosed by collateral estoppel.  The parties proposed, and the Court 
ordered, that that issue be separately but simultaneously briefed. 
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Collateral Estoppel 

 
The Court rejects plaintiffs’ collateral estoppel argument. 
 
Issue preclusion or “[c]ollateral estoppel applies only if all of the following conditions are met: 

(1) the issue is identical to an issue decided in a prior proceeding; (2) the issue was actually 

litigated; (3) the issue was necessarily decided; (4) the decision in the prior proceeding is final 

and on the merits; and (5) the party against whom collateral estoppel is asserted was a party to 

the prior proceeding or in privity with a party to the prior proceeding.  [Citation.]”  (Robinson v. U-

Haul Co. of California (2016) 4 Cal.App.5th 304, 321; see also Smith v. ExxonMobil Oil Corp. 

(2007) 153 Cal.App.4th 1407, 1414.) 

On the undisputed facts (conceded in plaintiffs’ brief), none of the prior proceedings for which 

plaintiffs claim collateral estoppel effect meets the requirements that the issues were “actually 

litigated” and “necessarily decided” in the prior cases.  In two of the proceedings, the other side 

failed to appear for hearing, resulting in dismissal of St. Mark at Bethel’s claims.  In the third, St. 

Mark at Bethel voluntarily dismissed.  None of that even arguably constitutes actual litigation or 

necessary decision of any issue. 

Plaintiffs cite several cases to the effect that a voluntary dismissal may constitute a “favorable 
resolution” for purposes of malicious prosecution.  But that is not the same thing.  As those 
cases reflect, one may definitively win a lawsuit – that is, get a favorable and permanent 
resolution – by means other than having the court actually try or decide any of the issues in the 
case on their merits, such as by the opponent’s voluntary dismissal with prejudice.  Such a 
procedure-based victory may be good enough for malicious prosecution, but it doesn’t work for 
collateral estoppel.  If a party wins the case without having to prove a particular issue, or without 
the court having to decide that issue, then the issue was not “actually litigated” or “necessarily 
decided”. 
 
Plaintiffs also invoke principles of res judicata, under which an issue that should have been 
presented in a prior case will be foreclosed even if it was not presented and decided.  But 
plaintiffs are the plaintiff in this case.  If it were true that the claims now presented in this case 
were required to have been presented in some prior litigation, and are now forfeited for not 
having been so presented, surely that would preclude the plaintiff here as much as it could 
possibly preclude the defendant.  In any event, plaintiffs do not assert that any of the prior 
proceedings was litigated to result on the merits, much less that any of them were of a character 
that would foreclose either side from continuing this litigation.  (Moreover, it seems pertinent to 
point out that the parties have been litigating this case, on and off, for some six years now.  If 
there were a res judicata theory dispositive of the case, it surely should have been presented 
long before now.) 
 

Constitutional Objections 
 
Plaintiffs’ trial brief spends much of its length arguing that the First Amendment and related 
principles dictate how it must win the church leadership question.  The Court is frankly not sure 
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if plaintiffs mean to advocate these arguments as a basis for decision, or if this is just rhetorical 
flavoring.  If the arguments really are presented, however, they are both completely self-
defeating and completely without substantive merit. 
 
Once again, plaintiffs seem oblivious to the fact that their side is the plaintiff here.  If, therefore, 
the Court lacked constitutional jurisdiction to decide who has the legal authority to speak for St. 
Mark Pittsburg, then the Court would lack jurisdiction to give plaintiffs the judgment they seek.  
The Court cannot rule that St. Mark Pittsburg owns 908 Carpino, without determining that the 
purported grant deed is ineffective.  It cannot hold that the grant deed is ineffective, without 
determining that the August 5 election validly replaced the St. Mark Pittsburg leadership.  If the 
Court lacked authority to determine the validity of the August 5 election, then plaintiffs 
themselves – the plaintiff in this case, the party seeking affirmative relief in this lawsuit – would 
be left without a forum able to make the determinations they need and issue the relief they seek.  
There is no constitutional basis on which the Court would be forbidden to decide the corporate 
control issue in favor of St. Mark at Bethel, yet remain free to decide that issue in favor of 
plaintiffs. 
 
Contrary to plaintiffs’ rhetoric, it is long settled that courts can and do decide issues of corporate 
control and leadership over religious corporations, the same as they do over purely secular 
organizations such as businesses or charities.  Of course courts cannot decide issues of 
religious doctrine, but must decide solely on neutral and secular criteria.  But when two factions 
both claim to represent the legitimate leadership of a religious entity, and purely secular criteria 
exist for determining which faction is right, the courts are fully empowered to adjudicate the 
issue.  As the Court of Appeal explained in affirming expungement of St. Mark Pittsburg’s lis 
pendens: 

The expungement order hinged on neutral principles of civil law.  Thus, contrary 
to plaintiff's argument, it did not resolve "controversies over religious doctrine."  
Therefore, the order did not "establish" a church or inhibit its free exercise of 
religion in violation of the First Amendment. (Presbyterian Church in United 
States v. Mary Elizabeth Blue Hull Memorial Presbyterian Church (1969) 393 
U.S. 440, 449, 89 S. Ct. 601, 21 L. Ed. 2d 658 ["Civil courts do not inhibit free 
exercise of religion merely by opening their doors to disputes involving church 
property."]; Kim v. True Church Members of Holy Hill Community Church (2015) 
236 Cal.App.4th 1435, 1446-1447, 187 Cal. Rptr. 3d 515 (Kim), citing In re 
Episcopal Church Cases (2009) 45 Cal.4th 467, 485, 87 Cal. Rptr. 3d 275, 198 
P.3d 66.) 

2015 Cal.App.Unpub.Lexis 9229, at *15.  Now, as in 2015, the Court will be deciding the church 
governance issue by purely secular considerations, such as membership rolls, quorums, and 
notice requirements – just as it might if this were a nonprofit or business organization. 
 
Plaintiffs’ constitutional argument is both circular and double-edged.  It argues that the St. Mark 
Pittsburg membership validly elected the plaintiff faction as its leadership, and because that was 
a matter of internal church governance, the Court may not second-guess it.  But plaintiffs 
assume their conclusion, namely that the membership did validly elect anyone to anything.  
Moreover, exactly the same argument could be invoked by the other side, with equal logical 

https://advance.lexis.com/search/?pdmfid=1000516&crid=546785fc-0e52-46b1-8750-1ae4aa7852e6&pdsearchterms=2015+cal+app+unpub+lexis+9229&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=546785fc-0e52-46b1-8750-1ae4aa7852e6&pdsearchterms=2015+cal+app+unpub+lexis+9229&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=546785fc-0e52-46b1-8750-1ae4aa7852e6&pdsearchterms=2015+cal+app+unpub+lexis+9229&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=546785fc-0e52-46b1-8750-1ae4aa7852e6&pdsearchterms=2015+cal+app+unpub+lexis+9229&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=546785fc-0e52-46b1-8750-1ae4aa7852e6&pdsearchterms=2015+cal+app+unpub+lexis+9229&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=546785fc-0e52-46b1-8750-1ae4aa7852e6&pdsearchterms=2015+cal+app+unpub+lexis+9229&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=546785fc-0e52-46b1-8750-1ae4aa7852e6&pdsearchterms=2015+cal+app+unpub+lexis+9229&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=546785fc-0e52-46b1-8750-1ae4aa7852e6&pdsearchterms=2015+cal+app+unpub+lexis+9229&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=546785fc-0e52-46b1-8750-1ae4aa7852e6&pdsearchterms=2015+cal+app+unpub+lexis+9229&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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validity:  The St. Mark Pittsburg membership validly elected the defendant faction as its 
leadership, and that too was a matter of internal church governance, which (by St. Mark 
Pittsburg’s logic) would be immune from this Court’s second-guessing. 
 

Questions For Proceeding Further From Here 
 
With these collateral estoppel and First Amendment arguments brushed aside, we may finally 
come to the crux of the issue presented – and very soon, it is to be hoped, with final disposition 
of this already-overlong lawsuit.  From the Court’s perusal of both sides’ trial briefs, the Court 
has the following observations and questions for the parties’ comment. 
 
1.  What is the significance (if any) of the meeting of July 23, 2012?  Plaintiffs provide a lengthy 
(if not perfectly clear or informative) purported transcript of that meeting, but are not entirely 
express as to what they think it proves. 
 

 The July 23 meeting appears to have been called a general meeting of the membership 
of St. Mark at Bethel – that is, of what was apparently thought to be the merged church 
congregation (though the absence of proper legal formalities for the merger was one of 
the topics discussed at the meeting). 
 

 It might be speculated from the transcript, however, that the few dozen persons 
attending the meeting may have been largely limited to people formerly affiliated with the 
pre-merger St. Mark Pittsburg – some of whom favored a split-off and others of whom 
did not.  The meeting included Pastor McNab – but as of the date of the meeting, McNab 
was still the pastor of St. Mark at Bethel, the combined congregation. 
 

 In any event, the meeting did not apparently purport formally to be a meeting specifically 
of the membership of St. Mark Pittsburg, as a still-separate corporate and religious 
entity. 
 

 Moreover, while there was a key vote taken near the end of the meeting, the transcript is 
not at all clear on exactly what was being voted on.  (Neither side has presented the 
agenda that presumably framed the issue for decision.) 
 

 Even if that vote is taken as representing a majority vote (among those present) to follow 
Pastor McNab back to 908 Carpino, the vote appears to have been general and directory 
rather than executory.  It did not, for example, purport to elect new leadership for either 
St. Mark at Bethel or St. Mark Pittsburg. 

 
2.  How, when, by whom, and to whom – if at all – was it announced that there would be a 
general meeting of the St. Mark Pittsburg membership (separate from St. Mark at Bethel) on 
August 5?  St. Mark Pittsburg’s brief is silent on this subject. 
 

 There is nothing in the July 23 transcript referring to any such future meeting. 
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 The Court has found nothing in the St. Mark Pittsburg bylaws (plaintiffs’ trial brief, exh. 3) 
dictating the form of notice required to be given. 
 

 The Court infers, from certain statements in the July 23 transcript, that the established 
practice (at least for St. Mark at Bethel) may have been to announce a meeting at two 
preceding Sunday services.  There were two Sundays between the July 23 meeting and 
the August 5 meeting (held on a Monday).  But plaintiffs offer no assertion or evidence 
that any such announcement was made.  On the contrary, Pastor McNab actually 
resigned as pastor of St. Mark at Bethel on July 24, so he almost certainly did not give 
any such notice at the following two Sunday services at St. Mark at Bethel.  Plaintiffs do 
not suggest that the notice was given by anyone else instead at the St. Mark at Bethel 
services.  And no one has suggested that any separate services were conducted only for 
St. Mark Pittsburg on those two Sundays. 
 

 The issue is important not only for compliance with any formal or established procedural 
requirements, but also as a basic matter of assuring a valid basis for an election or other 
action.  As will be discussed, it appears that the quorum requirement was either one-
third of the qualified members, or 25 people, or both.  But if a minority constitutes a 
quorum and notice is only selectively given, that’s a recipe for allowing a minority to 
hijack the proceedings and the corporation.  Suppose, for example, that 40% of the 
eligible voters (whether for a church, a charity, or a business) favor course X, while 60% 
favor course Y.  If someone purports to call a general meeting, but sees to it that only 
those favoring course X are notified of that meeting, then the X faction can both establish 
a quorum and carry a majority at the meeting.  It can hardly be argued, however, that 
such a meeting is a valid exercise in corporate democracy, if the opponents are never 
told that the meeting will be occurring. 

 
3.  Do both sides agree factually with the statement in plaintiffs’ trial brief that the actual 
attendance at the August 5 meeting was 14-16 members?  (Plaintiffs’ counsel has previously 
hinted that she thought she could prove a substantially higher number.  That was one of the key 
potential fact disputes that, the Court then thought, might require a live trial.) 
 
4.  Plaintiffs’ brief refers to the August 5 meeting as an emergency meeting.  The Court finds no 
provision for an “emergency meeting” in the bylaws.  Is there any such provision?  Or was this 
simply a “business meeting” for purposes of applying the bylaws, though scheduled irregularly 
and with an urgent agenda? 
 
5.  Bylaws XI.2 requires a minimum quorum of 25 people for the calling of a pastor.  The 
August 5 meeting purported, among other things, to elect Pastor McNab as the newly reinstalled 
pastor of St. Mark Pittsburg.  Is that action facially invalid for lack of a quorum of 25?  (And even 
if it is invalid, is that of any consequence to this lawsuit, given that the pastor has no direct role 
in secular matters such as property transfers?) 
 
6.  Bylaws XII.2 requires a minimum quorum of 25 people, apparently for the Election of Officials 
at the annual December meeting (XII.1). 
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 Does that requirement also apply to the filling of vacancies at a business meeting 
(XII.4)? 
 

 What vacancies existed among the Officials of St. Mark Pittsburg as of August 5?  For 
example, did any of the persons now found in the St. Mark at Bethel faction formally 
resign as St. Mark Pittsburg Officials prior to August 5?  If so, when and by what means?  
If not, what “vacancies” did the St. Mark Pittsburg faction purport to be “filling” at the 
business meeting of August 5? 

 
7.  Apart from the 25-member quorum found in some provisions of the bylaws, are the parties 
otherwise in agreement that the requisite quorum for a business meeting of St. Mark Pittsburg is 
one-third of the membership eligible to vote, as stated in plaintiffs’ trial brief? 
 
8.  If so, how does one ascertain the correct denominator for that one-third quorum 
requirement? 
 

 The St. Mark Pittsburg bylaws evidently contemplate that there is a formal membership 
roll at any given time.  While there is no express reference to the maintenance of such a 
formal roll, there are several provisions that call for a formal determination of 
membership, such as requirements for admission to membership (IV.1, 2); formal 
dismissal of membership for those wishing to transfer to another congregation (IV.3); 
erasure from the membership roll for misconduct or nonattendance (IV.4, 6); and erasure 
from the roll at a member’s request (IV.5).  None of those provisions makes sense if no 
one was actually keeping track of a membership roll. 
 

 Eligibility for voting is more restricted than mere membership; members must also satisfy 
certain other requirements, set out in IV.7.  Who was in charge of checking on those 
requirements and enumerating the members who met them? 
 

 While neither side has spoken on the point, the Court assumes it likely that maintenance 
of the formal membership roll (and eligible-voter roll) for St. Mark Pittsburg may have 
lapsed after the functional merger with New Bethel.  There would have been little or no 
reason to bother with upkeep of a separate St. Mark Pittsburg membership at a time 
when everyone assumed St. Mark Pittsburg was no longer functionally separate.  Is that 
true? 
 

 If so, would it not be the case that unless and until someone took formal steps to reform 
or revise the St. Mark Pittsburg membership roll (such as inviting St. Mark at Bethel 
members to opt in or opt out of St. Mark Pittsburg), the existing and operative 
membership roll for St. Mark Pittsburg would be the last one generated before the 
functional merger? 
 

 Did St. Mark at Bethel likewise maintain a formal membership roll, and if so, did it 
distinguish in any ascertainable way between members originating from St. Mark 
Pittsburg versus members originating from New Bethel? 
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 St. Mark Pittsburg’s trial brief states that “At this time when St. Mark resumed its 
operations” – which the Court takes to mean the August 5 meeting, or perhaps the July 
23 meeting – “it started with only about 25-30 members”.  Where does that number 
come from?  The Court takes it to mean that there were about 25-30 persons in the 
faction that chose to split off from the St. Mark at Bethel combined congregation and 
resume operations as St. Mark Pittsburg, at 908 Carpino under Pastor McNab.  (There 
were 30 votes in favor of that course at the July 23 meeting.)  But was any action taken 
to designate those people as the sole members – or, more exactly, to designate 
everyone else as no longer being members – of St. Mark Pittsburg? 
 

 If no such formal action was taken, by what right did those 25-30 people presume to 
designate themselves, and only themselves, as the then-current membership of St. Mark 
Pittsburg, to the exclusion of all the other people who had previously been members of 
St. Mark Pittsburg, but who chose to remain with St. Mark at Bethel?  Obviously the 
McNab faction had every right, if they chose, to withdraw from St. Mark at Bethel and set 
up their own independent congregation.  But it does not follow that in so doing, they were 
entitled to take with them the St. Mark Pittsburg corporate entity and its 908 Carpino 
property, if a majority of the voting members of St. Mark Pittsburg members chose to 
keep themselves and those assets in the new St. Mark at Bethel congregation. 
 

 If the formal membership roll of St. Mark Pittsburg, as of August 5, 2012, included other 
people besides the 25-30 in the McNab split-off faction, don’t the bylaws and the law 
require that all those people be included in the denominator for purposes of ascertaining 
the one-third quorum?  And wasn’t it necessary that notice of the meeting be given to 
them, so that they could show up and vote against taking the corporation and the 
property out of St. Mark at Bethel? 

 
The Court invites both attorneys to discuss the above matters, and any other key issues they 
think the Court may have missed, at the January 18 hearing.  At that point the Court intends to 
ask both sides (1) what positions they take on each of the above points; (2) whether they think 
any of these issues would require any live testimony or other disputed factual determination; 
and (3) whether they think further thought and/or briefing might be helpful (bearing in mind that 
the Court is springing these questions on counsel only as of 1:30 the preceding afternoon). 
 
The Court takes the view that answering the above questions may be all that is required for the 
Court’s adjudication as to the validity or invalidity of the August 5 election.  If that decision 
cannot be reached on January 18, the Court intends to set a very definite schedule and agenda 
for when this issue will be decided, once and for all, including a date for live testimony if needed.  
This case has dragged on far too long already, and it is high time to get it to finality. 
 
The parties may find it useful to ensure that there is a court reporter at the January 18 hearing. 
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 2.  TIME:  9:00   CASE#: MSC15-01795 
CASE NAME: PATERSON VS. DELTA BAY GROUP 
HEARING ON MOTION TO/FOR REQUIRE PLTF'S TO PROVIDE UNDERTAKING 
FILED BY SCOTT CLARE 
* TENTATIVE RULING: * 
 
This motion was withdrawn pursuant to settlement. 

  

 3.  TIME:  9:00   CASE#: MSC16-01435 
CASE NAME: HAMERS VS COCOCO 
HEARING ON MOTION TO/FOR BIFURCATE LIABILITY & DAMAGES AT TRIAL 
FILED BY COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 
Defendant moves to bifurcate the liability and damages portions of trial.  The motion is denied.  
Defendant presents no unusual features of this case that would take it out of the usual practice, 
in motor-vehicle accident cases, of trying the whole case in one piece. 
 
The implicit premise of the motion is defendant’s purported high confidence that it will win the 
liability trial, thereby saving the time and effort of trying damages.  Defendant may prove to be 
right, but there is scant support for such a prediction on these motion papers.  Defendant 
articulates no factual basis or theory for its expectation (if it really has such an expectation) that 
it can avoid even partial liability, in a case involving a police car running over a sleeping person 
in a parking lot. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-01860 
CASE NAME: COOLEY VS CITY OF RICHMOND 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of COOLEY FILED BY 
CITY OF RICHMOND, RICHMOND HOUSING AUTHORITY 
* TENTATIVE RULING: * 
 
The hearing on this demurrer is continued to February 1, 2019 at 9:00 a.m. 

  

 5.  TIME:  9:00   CASE#: MSC17-00862 
CASE NAME: KOSI VS LITTMAN 
HEARING ON MOTION TO/FOR ORDER SETTING ASIDE VOLUNTARY DISMISSAL 
FILED BY JOHN A KOSI, DIANA L KOSI 
* TENTATIVE RULING: * 
 
Counsel to appear.  Based on the understanding now available, it appears that it is probably 
appropriate to grant the present motion and bring the Littman Trust back into the case, so that 
any disputes over attorney fees can be adjudicated.  However, the Court is not at all sure its 
present understanding is accurate or complete.  And in any event, it is appropriate to conduct an 
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impromptu case management conference to confirm what remains to be done in this action, and 
how it is going to be accomplished. 
 
The Court appreciates the spirit of the opposition brief’s statement that the Trust “will spare the 
Court a full statement of the tortured history of this litigation”.  Bluntly, however, the attorneys 
may be overestimating the degree of mastery that the Court claims to have over the details of 
that “tortured history”, especially the bankruptcy half of it.  And neither side’s briefing is 
particularly helpful in illuminating that history.  Both sides write as if for an audience (i.e., each 
other) that does have fingertip familiarity with all that is going on in this Court and in the 
Bankruptcy Court.  This Court, however, does not claim any such familiarity, and it is not 
confident that it can reliably ascertain what has happened or is happening in Bankruptcy Court 
from the selective snippets of rulings presented here. 
 
The undersigned Judge spoke with the Bankruptcy Judge by telephone on Wednesday, January 
16, 2019, after the hearing that day in Bankruptcy Court.  Judge Lafferty expressed the view that 
at this point, the only thing left to be done in his Court is that the Bankruptcy Court is holding a 
considerable sum of money that needs to be divided up and distributed – but that determining 
the proper shares that should be distributed to the various claimants is now up to this Court to 
adjudicate.  If that is the correct state of play, then this Court is happy to accept the task.  
However, it needs some understanding of the complete set of issue(s) that stand between us 
and final determination of the shares.  The Court also wants to canvass the views of all parties 
as to how those issue(s) can best be decided. 
 
The only such issue that has been mentioned to the Court recently is some dispute as to 
attorney fees, though at this point the Court has no very solid idea of what the content of the 
dispute is.  Plaintiffs voluntarily dismissed the Littman Trust (technically, Mr. Littman as trustee 
thereof) as a defendant in this case in September 2018 after compromising some of their 
bilateral issues (notably the late fee).  Plaintiffs represent, however, that they did so in the 
expectation that certain still-open issues involving the Trust (notably the attorney fee dispute) 
would be resolved in Bankruptcy Court.  The present motion arises from plaintiffs’ belief that the 
Bankruptcy Court has now refused to decide those issues, requiring bringing the Trust back into 
this action so that the pending issues may be decided here. 
 
For the Trust’s part, as the Court understands its position, it does not disagree with plaintiffs’ 
propositions that (1) there remain one or more open issues that must be decided, and (2) those 
issues can be decided only in an action in which the Trust is present as a party.  The Trust’s 
opposition brief, however, suggests that the Bankruptcy Court case may still be that action.  It 
suggests moving the present motion to a date after March, so that we may know for sure what 
the Bankruptcy Court intends to do or not do. 
 
Based on the Court’s Wednesday phone call with Judge Lafferty, it appears that plaintiffs are 
right that the attorney fee dispute – and other disputed issues, if there are any – are not going to 
be decided in Bankruptcy Court, which is now just waiting for this Court’s allocation decision so 
that the funds can be distributed.  That being so, it is appropriate to grant plaintiffs’ present 
motion to vacate the dismissal of the Trust, so that all necessary parties will be present in this 
Court for whatever adjudications need to be made. 
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That being done, let’s turn to the agenda for the rest of this litigation.  The Court wants the 
parties to enumerate: 
 
      1.  What is the substance of the attorney fee dispute? 
 
      2.  Are there any other issues that must be decided before the Court can ascertain the 
correct distribution of the funds held in the Bankruptcy Court? 
 
     3.  Are there any other claims or issues among these parties, aside from the Bankruptcy 
Court funds, that remain unadjudicated? 
 
     4.  How does each party contend that the Court should go about deciding each such pending 
dispute or claim?  Are they matters that can be decided by briefing on the law, based on 
undisputed facts?  Or will any of them require any testimonial hearing as to disputed material 
facts? 
 
The attorneys should be prepared to discuss all of these points at tomorrow’s hearing.  If they 
need more time than that to sort out their thinking – or, better yet, to reach stipulations of fact 
and procedure – then the Court can set a CMC with a schedule for written submissions on these 
topics. 
 
Turning finally to a point of case administration, addressed in both parties’ papers:  What the 
heck is going on as to an Order After Hearing for this Court’s January 26 ruling on the Trust’s 
demurrer?  As far as the Court’s minutes and recollection show, it appears that the Court’s 
tentative ruling then was simply adopted without change.  That should have made the OAH a 
simple matter of cut-and-pasting and/or attaching the tentative, with a signature line for the 
Judge.  Moreover, despite the lack of OAH the Court’s ruling was apparently carried out 
thereafter, in the form of plaintiffs filing (and the Trust answering) a Second Amended Complaint 
to the extent permitted by the January 26 ruling.  It appears, however, that there was a battle of 
the Orders After Hearing in this Court as well, though the Court now has neither any copies of 
the competing proposals, nor any recollection of what the disagreement was, or of why it didn’t 
get resolved.  In any event, both sides say they want the long-deferred OAH signed and entered 
now.  Fine.  Someone submit one, and the Court will sign it. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-01570 
CASE NAME: CLANCY VS. CORRIE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALTERN SUMMARY ADJ 
FILED BY TIMOTHY F. CLANCY 
* TENTATIVE RULING: * 
 
Plaintiff Timothy Clancy’s motion for summary adjudication as to the issues concerning the right 
or title of defendants to the property is granted.  His motion for summary judgment of 
defendants’ cross-complaint is also granted.  His motion for summary adjudication of his breach 
of contract claim is denied, as necessarily is his motion for summary judgment of his complaint. 
 

I. Background 
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The parties to this dispute have battled for many years over property at 7090 Camino Tassajara 
in Pleasanton.  Briefly, Clancy exchanged Danville property to buy approximately 33 acres from 
Corrie Development Corporation – now represented by Pete Klein as personal representative of 
Mr. Sidney Corrie Jr.’s estate.  Mr. Corrie was himself a defendant as is the related entity 7000 
CMP, LLC.  (Collectively, these parties will be referred to as “CDC”.)  CDC retained the right to 
buy back roughly 2/3 of Clancy’s acreage.  Clancy thought CDC was going to develop the 
property as a residential project, but CDC ultimately sought to build a cemetery.  Clancy alleges 
that CDC never disclosed its permit application, even though the property for which it sought 
approval included Clancy’s land.  Clancy did not want to be left with 9-10 acres next to a 
cemetery.  In 2008, CDC offered to amend earlier agreements to buy all of Clancy’s property, 
but the parties could not agree on a price. 
 
On July 13, 2015, in the hopes of finally resolving their issues, the parties entered into two 

agreements:  a Memorandum of Contingency Real Property Purchase Agreement 

(Memorandum) and a Contingency Real Property Purchase Agreement (Agreement).  (The 

copy of the Agreement provided by the Court is unsigned by Clancy, but he pleads that he 

entered into it, see Complaint, ¶ 11, conceding the issue for purposes of the motion.) 

 

The Memorandum provided:  

 

1. Right to Purchase.  Pursuant to the Agreement, Seller [Clancy] has granted Buyer [CDC] 
the right to purchase the Property, subject to the terms and conditions of the Agreement, 
for a period from and after the date of the Agreement Until [sic] June 30, 2019…” 

 

The Agreement provided: 

 

8.  Closing.  

 

 The Closing (the “Closing”) shall occur on a date which is no later than 

30 days after satisfaction is indicated in writing by Buyer … provided that in no 

case shall the Closing Date occur later than June 30, 2017, unless extended as 

set forth in paragraph 9 below.  

 

9.  Right to Extend for Development Approvals. 

 

 In the event that the Development Approvals … have not been secured 

for the Property by June 30, 2017, Buyer shall have the unilateral right to extend 

the Closing to a date that is three days after said entitlements have been 

secured.  Provided, however, that the outside Closing Date for the Property shall 

then be June 30, 2019, the Extended Closing Date.  Should Buyer elect to extend 

the Closing as set forth in this paragraph 9, Buyer shall give written notice of the 

election to Seller and Escrow Holder.  Concurrent with the notice to extend Buyer 

shall make a deposit in the amount of $50,000 to Escrow Holder…. 
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CDC did not provide written intent to extend, nor deposit any money, until after June 30, 2017.  

(See Undisputed Material Facts No. 46 and response, and Nos. 153 and 154.)  On July 26, 

2017, Clancy’s counsel sent CDC a letter claiming that the Agreement was now terminated 

because CDC failed to extend it.  On August 2, 2017, CDC notified Clancy that the Agreement 

was still in force, and that it intended to extend it to June 30, 2019.  That was CDC’s first 

mention to Clancy that it was purporting to exercise its right to an extension under Paragraph 9.  

CDC also attempted to deposit $50,000 with Chicago Title Company as escrow holder, but 

Chicago Title informed it that an escrow account number did not exist.  So payment was 

impossible, though CDC contends it remains ready and able to pay the $50,000.  

 

The present lawsuit followed.  Clancy’s complaint has five cause of action: 1) quiet title; 2) 

cancellation of cloud on title under Civil Code 3412; 3) slander of title; 4) breach of contract; and 

5) declaratory relief.  CDC has cross-complained on a single cause of action for breach of 

written contract.   

 
II. Motion for Summary Judgment/Adjudication 

 
Clancy seeks summary judgment/adjudication that CDC has no right or interest in the property, 
that CDC itself breached the Agreement, and that CDC’s cross-complaint fails because Clancy 
did not commit a breach.  At bottom, Clancy argues that CDC failed to exercise its option in a 
timely fashion, and the Agreement and Memorandum ceased having any force or effect at that 
point.  
 
Generally speaking, the language of the contract is to govern its interpretation where clear and 
explicit.  (Civ. Code § 1638.)  The parties’ intent is to be ascertained solely from the writing 
alone, if possible.  (Civ. Code § 1639.)  
 

a. The Agreement is ambiguous as to whether CDC had a right to extend beyond 
June 30, 2017. 

 
CDC did not give notice to activate the extension until after June 30, 2017.  But it claims that this 
was acceptable, since the Memorandum gave it the “right” to purchase until June 30, 2019, and 
the Agreement did not state a time in which notice and payment had to be made.  On the other 
hand, Clancy argues that the Agreement provides that, absent extension, closing must occur by 
June 30, 2017.  As the argument goes, if no notice or payment occurs before that date – and 
CDC admits neither did occur – then Paragraph 8 has already been breached.  Reading the 
“right” to purchase in the Memorandum as anything greater than the option set forth in 
Paragraph 9 would give no meaning to the phrase “subject to the terms and conditions of the 
Agreement” in the Memorandum. 
 
On this point, the Agreement and Memorandum are ambiguous as to whether the notice and 
payment of deposit each had to occur no later than June 30, 2017.  The parties could have, but 
did not, expressly declare that a failure to close by 6/30/17 would be a termination event.  
Instead, they conditioned the 6/30/17 deadline on the actions of third parties involved in the 
approvals.  By its terms, paragraph 9 of the Agreement permits the extension only if the 
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Development Approvals were not secured by 6/30/17.  Anticipatory notice before that date might 
be premature, since CDC could only activate the extension if approvals in fact were not secured 
by 6/30/17.  Yet any notice after that date – e.g., on July 1, if approvals came through on June 
30 – would be too late, under Clancy’s interpretation. 
 
The Court agrees with Clancy’s argument that his reading – requiring that notice be given no 
later than June 30, 2017 – is one reasonable and permissible construction of the contract 
language.  It disagrees, however, that that construction must be accepted on summary 
judgment because it is the only logically permissible one. 
 
Clancy argues that if CDC is permitted to give notice of extension after June 30, 2017, that 
makes a nullity of the June 30, 2017 deadline for closing.  It doesn’t.  A deadline subject to a 
condition subsequent is still an operative and meaningful deadline, because it operates if the 
condition is not met.  (Here, for example, the June 30, 2017 deadline would unquestionably 
have remained in place if (a) the necessary approvals had all been obtained by then, or (b) if 
CDC did not exercise its right to trigger the extension.)  Suppose, for example, the contract had 
expressly stated that the closing must occur by 6/30/17 unless the deadline was extended, and 
that notice of such extension must be received by (say) 7/31/17.  Such a provision would have 
been neither impossible nor unreasonable, and it would not have rendered the 6/30/17deadline 
entirely nugatory.  Hence, there is no logical compulsion to reject a similar reading of the 
existing contract language. 
 
(Indeed, a respectable textual argument might be made that any notice under Paragraph 9 
would have been premature if it had occurred prior to 6/30/17, or possibly even prior to midnight 
on 6/30/17, because until June 30 had come and gone it would not be literally true that the 
approvals had not been secured by 6/30/17.) 
 

b. No parol evidence aids the Court in interpreting the ambiguous provision. 
 
In the presence of an ambiguous contract, the Court may turn to parol evidence.  Where such 

evidence conflicts, this would ordinarily create a triable issue of fact for the jury.  (See City of 

Hope National Medical Center v. Genentech, Inc. (2008) 43 Cal.4th 375, 395.)  "'Even if a 

contract appears unambiguous on its face, a latent ambiguity may be exposed by extrinsic 

evidence which reveals more than one possible meaning to which the language of the contract 

is yet reasonably susceptible.'  [Citations.]"  (Wolf v. Superior Court (2004) 114 Cal.App.4th 

1343, 1351.)  But “… the trial court’s resolution of an ambiguity is also a question of law if no 

parol evidence is admitted or if the parol evidence is not in conflict.”  (WYDA Associates v. 

Merner (1996) 42 Cal.App.4th 1702, 1710.)    

 

Here, however, there is no proper parol evidence before the Court. 

 

Mr. Corrie is deceased, leaving CDC to rely on Klein’s recollection of conversations he had with 

Corrie.  Both of them were “surprised” at the letter terminating the Agreement.  Klein states that 

he did not understand there to be a June 30, 2017, deadline nor did he and Corrie ever discuss 

such a deadline.  (See Klein Decl., ¶¶ 9, 13, 14.)   But these conversations do not constitute 
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parol evidence showing the mutual understanding between CDC and Clancy at the time of 

contracting as to the meaning of Paragraphs 8 and 9 regarding the ambiguity related to the 

approvals.  Rather, they only speak to Corrie and Klein’s later, unilateral “surprise” at receiving 

the termination letter because they themselves had never discussed the deadline.  (For his part, 

Clancy declares that Corrie/CDC never mentioned an “automatic” extension of the option, 

though this is unhelpful for the same reasons.) 

 

Thus, the only supposed parol evidence anyone is offering fails to qualify as parol evidence, for 

two related reasons.  First, it is evidence only of what one party thought – not of what was 

discussed between both parties, so as to shed light on what they agreed to.  (E.g., Berman v. 

Bromberg (1997) 56 Cal.App.4th 936, 948.)  And second, it is evidence of what that party 

thought in July 2017 – not at the time of contracting. 

 

c. At best, CDC would have a reasonable time beyond June 30, 2017 to extend, 
and that period ended when Clancy sent his July 26, 2017 letter. 

 
The contract being ambiguous, and in the absence of parol evidence as to the mutual intent of 
the parties, the Court is charged with interpreting when the notice and payment were due for 
purposes of the extension.  (See WYDA, supra.)  The Court concludes that they were due, at 
the latest, within a reasonable time after June 30, 2017; that several weeks is beyond that 
reasonable time; and that by sending his July 26, 2017 letter, Clancy – having himself waited a 
reasonable time of roughly four weeks – cut off any further extension period.  
 
The Court need not decide whether Clancy is right that the contracts allowed notice of extension 
only on or before 6/30/17.  The Court concludes that even if the contracts are construed as 
allowing notice after that date, they must be construed as allowing notice only within a 
reasonable time.  What time is “reasonable” must be ascertained by reference to (a) Clancy’s 
legitimate contractual expectation that he would know one way or the other whether the property 
was still tied up, and that if it were he would be provided with an escrow fund as security, and 
(b) how quickly it would have been reasonably possible for CDC to act.  And the Court has little 
difficulty in saying that there is no plausible, reasonable, and valid construction of the contract 
that would have allowed notice as late as CDC gave it. 
 
CDC is, in effect, the victim of the aggressiveness of its own theory.  CDC argues that the only 
deadline it faced for exercising the extension was the extended deadline itself.  Thus, it argues, 
CDC actually had until 11:59 P.M. on June 30, 2019 – the end-date of the right as stated in the 
Memorandum – to pay and notify Clancy.  That would be manifestly unreasonable, because it 
would defeat Clancy’s reasonable contractual right and expectation that he would know whether 
CDC was going forward or abandoning the property.  Holding Clancy in limbo for two years, with 
neither a completed closing nor any word on whether approvals had come through or whether 
CDC wanted an extension, would be unreasonable.  Moreover, it would extend the option 
without giving Clancy the benefit of the bargained-for security.  (See Holiday Inns of America v. 
Knight (1969) 70 Cal.2d 327, 330 [“To hold otherwise, would give the optionee, not the option he 
bargained for, but a longer and therefore more extensive option.”].)  CDC’s proffered 
construction is unreasonable and unfair.  And perhaps more directly to the point, it is 
unreasonable to suppose that Clancy would have agreed to any such term. 
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Likewise, it cannot be that Clancy could properly hold the contract terminated on midnight of 
July 1, 2017.  Only if the approvals did not come through by June 30, 2017, could CDC extend 
the Agreement.  Again, doing so beforehand – that is, before CDC knew the approvals would 
not come through by June 30 – would arguably be premature.  Implicitly, there had to be a 
reasonable period after CDC confirmed that approvals had not come through for it to then 
gather the money, make the deposit, and notify Clancy of its desire to extend the closing date. 
   
Four weeks is more than reasonable.  Clancy waited this long before his counsel wrote to CDC 
to terminate the Agreement.  (While the letter stated that termination occurred on July 1, the 
Court is not presented with facts requiring it to determine whether, had CDC properly notified 
Clancy between July 1 and before his letter was sent, it would be entitled to extend the closing 
date.)  Between June 30, 2017, and Clancy’s letter, CDC did nothing, wrongly believing it had 
until 2019 to notify – an implausible belief for the reasons already described.  Likewise, even 
giving CDC the benefit of a reasonable period after June 30, 2017, to exercise the extension, no 
reasonable interpretation would allow it to wait a month – and only until after notice of 
termination – to do so.  
 

d. The anti-forfeiture provisions cannot extend an expired option. 
 
Clancy meets his burden to show that no triable issues of fact exist as to any alleged interest of 
CDC in the property given its failure to timely exercise its option within a reasonable period after 
June 30, 2017, and CDC does not provide evidence creating any such issue.  But one question 
remains:  whether triable issues of fact exist as to the application of the anti-forfeiture provisions, 
given CDC’s alleged investment in the development of the cemetery project, the relatively short 
period between Clancy declaring the Agreement terminated and CDC’s attempt to cure, and the 
alleged fact that Clancy has not lost the benefit of his bargain.  (See Civ. Code § 3275.)  The 
Court concludes they do not. 
 
Initially, the Agreement and Memorandum form an option contract.  CDC focuses on the use of 
the term “right” to argue that “a right means a right” and therefore the Memorandum is not an 
option contract whatsoever.  Yet the test for an option contract is not the word choice but 
whether there is mutuality of obligation:  If both parties are obligated, it is an agreement of sale; 
if only one (the obligor) is, then it is an option.  (Allen v. Smith (2002) 94 Cal.App.4th 1270, 
1279.)  The Memorandum does not obligate CDC to purchase.  Rather, in conjunction with the 
Agreement, it obligates Clancy to sell and gives CDC the option not to buy at all if approvals do 
not come through. It also gives CDC the unilateral option to extend as set forth in paragraph 9.  
 
Generally, California law strictly construes the requirements for activating an option agreement, 
since it binds the optionor to permit the option while leaving the optionee free to do as it pleases.  
(See Bekins Moving & Storage Co. v. Prudential Ins. Co. (1985) 176 Cal.App.3d 245, 250-51.)  
Thus, for example, the equitable doctrine of relief from forfeiture did not apply where a tenant 
negligently failed to timely renew and there was no deceit by the landlord.  (See Simons v. 
Young (1979) 93 Cal.App.3d 170, 182-189.)   
 
No case cited to this Court, or of which it is aware, allows equity to extend an option beyond the 
term set forth in the parties’ agreement.  The closest case is Holiday Inns, 70 Cal.2d at 330-32.  
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There, the plaintiffs (as successors) held a five-year option to purchase real property provided 
that they made annual $10,000 payments.  They missed the fourth payment by a single day; in 
fact, they had mailed the payment before the deadline.  The Court of Appeal reversed summary 
judgment in the optionor’s favor, and ordered summary be judgment be entered in favor of 
plaintiffs, such that the option remained enforceable. 
 
But there is one key difference between Holiday Inns and this case:  In Holiday Inns, the option 
had not expired.  Thus, the Court framed the issue not as the extension of the option but as 
whether there was a forfeiture of the right to exercise the option in the future such that equity 
should cure the default.  (Id. at 330.)  It then cited approvingly to cases holding that extension of 
the option would be improper because it would give the optionee a “longer and more extensive 
option” than bargained-for.  (Id. at 330-331.)  The Court of Appeal’s entire equity/forfeiture 
discussion depended on the fact that the option had not expired.  (See id.) 
 
CDC’s option expired no later than Clancy’s notice of termination on July 26, 2017.  The Court 
cannot grant an option extension in equity under Holiday Inns.  Remaining cases cited by CDC 
concern partial payments toward purchase or other non-option contracts.  (See. e.g., Petersen 
v. Hartell (1985) 40 Cal.3d 102, 106 [purchase of land in installment payments]; Kay v. Kay 
(1961) 188 Cal.App.2d 214, 215 [sales contract with deposit and installment payments].)  
Because they do not analyze forfeiture in the context of the strict construction of option 
contracts, they are inapposite. 
 

e. Clancy does not meet his burden for summary adjudication of his breach of 
contract claim. 

 
Finally, Clancy fails to meet his initial burden to obtain summary adjudication on his breach of 

contract claim.  (See Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 851.)  He alleges 

that CDC breached by failing to deliver the quitclaim deed required in Paragraph 1.3 of the 

Agreement.    

 

First, his memorandum makes no reference to this cause of action.  The only argument is in 

reply.  Summary adjudication could be denied on this basis alone. 

 

Moreover, damages are an element of a breach of contract claim.  (See Troyk v. Farmers 

Group, Inc. (2009) 171 Cal.App.4th 1305, 1352.)  Plaintiff cannot rely on his pleadings, but must 

provide evidence of damages caused by the breach.  (Code of Civil Procedure § 437c(p)(1).)  

His declaration superficially states that, had the quitclaim deed been signed and sent to escrow, 

“this lawsuit would largely not be necessary” and he vaguely claims that the cloud on title has 

“adversely affected” his property value.  (Clancy Decl., ¶¶ 22, 32.)  But he does not state that he 

attempted to sell, provides no independent evidence of the actual loss of value he would have 

suffered had he tried to sell, nor does he set forth any other expenditures he made in reliance.  

(Agam v. Gavra (2015) 236 Cal.App.4th 91, 107 [“plaintiff bears the burden to establish the 

amount he or she expended in reliance on the contract”].)  

 
f. Conclusion 
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Because the option contract terminated in a reasonable time after June 30, 2017, and in no 

case later than July 26, 2017, CDC’s right to extend the closing date expired.  This resolves the 

issues concerning right or title to the property in Clancy’s favor.  It also resolves the cross-

complaint in Clancy’s favor, since his termination weeks after the initial closing date cannot have 

breached the contract.  Summary adjudication of those issues and of the cross-complaint is 

therefore granted.  Summary adjudication of the breach of contract claim in Clancy’s complaint, 

and summary judgment of his complaint, is denied. 

 
III. Evidentiary Objections 

 
The Court rules only on those objections it deems material to the motion.  (Code Civ. Proc. § 
437c, subd. (q).)  Evidentiary objections presented in the responsive separate statement are 
improper and overruled on that basis.  (Cal. Rules of Court, rule 3.1352, subd. (b).)  Parties are 
also instructed to number their objections in the future.  (Id.)   
 

a. CDC’s Evidentiary Objections to  Declaration of Timothy Clancy 
 
¶¶ 21, 23-24, 29-30:  Sustained.  Lack of foundation and improper opinion as to the meaning of 
the documents. 
 
¶ 22:  Sustained as to “There is a requirement … could be released.”  Otherwise overruled. 
 
¶ 26:  Sustained as to “The timelines … throughout.”  Otherwise overruled as the remainder has 
sufficient foundation and is not opinion.  
 
¶ 32:  Overruled.  Declarant may offer opinions as to property value.  (See Evid. Code § 813, 
subd. (a)(2).)  The remaining objections go to weight, not admissibility.  
 

b. Clancy’s Evidentiary Objections to Declaration of Pete Klein 
 
Page 3:13-14:  Overruled.  Declarant’s understanding is not hearsay. 
 
Page 3:14-19:  Overruled.  Not offered for truth. 
 
Pages 3:28 – 4:2:  Overruled.  The amount spent in entitlements and land acquisitions meets 
the standards of relevance. The objection goes to weight, not admissibility. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-01570 
CASE NAME: CLANCY VS. CORRIE 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY TIMOTHY F. CLANCY 
* TENTATIVE RULING: * 
 
See Line 6.  This is duplicate calendar entry.  
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 8.  TIME:  9:00   CASE#: MSC18-00372 
CASE NAME: HOGAN VS. ARVEST CENTRAL MORTG 
HEARING ON MOTION TO/FOR: COMPEL PLTF'S RESPONSES TO FORM 
INTERROGATORIES, FILED BY ARVEST CENTRAL MORTGAGE COMPANY 
* TENTATIVE RULING: * 
 
Defendant moves to compel responses to its form interrogatories. The motion is unopposed, 
and considered on its own, it is plainly meritorious. 
 
However, the Court is granting defendant’s motion to deem matters admitted (Line 9).  
Assuming that plaintiff does not serve a response to RFAs by the effective deadline (9:00 a.m. 
Friday), it is likely that those deemed admissions will effectively moot defendant’s realistic need 
for some and possibly all of the remaining discovery sought.  While the Court does not condone 
plaintiff’s failure of timely discovery responses, it is not interested in ordering discovery that 
defendant no longer genuinely needs. 
 
Accordingly, this motion is continued to January 25, 2019, at 9:00 a.m.  By January 18, 
defendant may file and serve a supplemental statement identifying which, if any, portions of the 
RFPs and form interrogatories are genuinely still needed in light of the order deeming matters 
admitted.  If no such statement is filed, the Court will assume that no further responses are 
called for.  (Defendant need not file any such statement if no matters are deemed admitted 
because plaintiff serves responses to the RFAs before the January 11 hearing.)  Sanctions for 
the motion as a whole will be considered at the continued hearing. 
 
Plaintiff having failed to respond to this motion, the Court is not inviting any further response 
from her. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-00372 
CASE NAME: HOGAN VS. ARVEST CENTRAL MORTG 
HEARING ON MOTION TO/FOR: DEEM REQ FOR ADMISSION PROPOUNDED, 
FILED BY ARVEST CENTRAL MORTGAGE COMPANY 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to deem matters admitted is granted.  The matters requested in 

the Defendant’s First Set of Requests for Admissions (served on or about September 28, 2018) 

are deemed admitted.  Defendant’s counsel must lodge a proposed order with a declaration 

confirming that no responses were served prior to the hearing.  No sanctions are awarded. 

In the event that plaintiff has served verified responses prior to the hearing, no matters will be 

deemed admitted, but sanctions are awarded to defendant in the amount of $404.50, payable 

within 30 days following service of an Order After Hearing hereon. 
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10.  TIME:  9:00   CASE#: MSC18-00372 
CASE NAME: HOGAN VS. ARVEST CENTRAL MORTG 
HEARING ON MOTION TO/FOR: COMPEL PLTF'S RESPONSES TO PRODUCTION 
OF DOCS, FILED BY ARVEST CENTRAL MORTGAGE COMPANY 
* TENTATIVE RULING: * 
 
Defendant moves to compel responses to its request for production of documents, and 
production of such documents. The motion is unopposed, and considered on its own, it is plainly 
meritorious. 
 
However, the Court is granting defendant’s motion to deem matters admitted (Line 9).  
Assuming that plaintiff does not serve a response to RFAs by the effective deadline (9:00 a.m. 
Friday), it is likely that those deemed admissions will effectively moot defendant’s realistic need 
for some and possibly all of the remaining discovery sought.  While the Court does not condone 
plaintiff’s failure of timely discovery responses, it is not interested in ordering discovery that 
defendant no longer genuinely needs. 
 
Accordingly, this motion is continued to January 25, 2019, at 9:00 a.m.  By January 18, 
defendant may file and serve a supplemental statement identifying which, if any, portions of the 
RFPs and form interrogatories are genuinely still needed in light of the order deeming matters 
admitted.  If no such statement is filed, the Court will assume that no further responses are 
called for.  (Defendant need not file any such statement if no matters are deemed admitted 
because plaintiff serves responses to the RFAs before the January 11 hearing.)  Sanctions for 
the motion as a whole will be considered at the continued hearing. 
 
Plaintiff having failed to respond to this motion, the Court is not inviting any further response 
from her. 
 

  

11.  TIME:  9:00   CASE#: MSC18-00550 
CASE NAME: MENDOZA VS TUELL 
HEARING ON MOTION TO/FOR STRIKE FIRST AMENDED COMPLT FILED BY 
GREG TUELL 
* TENTATIVE RULING: * 
 
This motion is taken off calendar by stipulation. 
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12.  TIME:  9:00   CASE#: MSC18-00920 
CASE NAME: BILELLO VS SELLIER 
HEARING ON MOTION TO/FOR LEAVE TO FILE CROSS-COMPLAINT FILED BY 
ANTHONY SERVER, KRISTEN SERVER 
* TENTATIVE RULING: * 
 
Defendants Anthony and Kristin Server move for leave to file a cross-complaint.  The motion is 
unopposed, and it is granted.  The Servers may file and serve their cross-complaint by 
January 25. 

  

13.  TIME:  9:00   CASE#: MSC18-01262 
CASE NAME: MALLON VS TSAKOS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 

  

14.  TIME:  9:00   CASE#: MSC18-01289 
CASE NAME: COLVIS VS. GARAVENTA 
HEARING ON MOTION TO/FOR CONSOLIDATE CASES FOR PRETRIAL 
DISCOVERY FILED BY GARAVENTA ENTERPRISES, INC., DELTA DEBRIS BOX 
* TENTATIVE RULING: * 
 
Defendants’ motion to consolidate these three cases for purposes of discovery is granted.  
Indeed, on its own initiative the Court goes a little further than defendants’ motion formally 
requests:  All three cases will proceed under the case number 18-01289, in Department 12, for 
all purposes until further order. 
 
These three lawsuits present different plaintiffs and different forms of legal claims.  Two of them 
are wrongful-discharge claims asserted by terminated executives of Garaventa Enterprises.  
The third is a shareholder derivative action, challenging the action of Garaventa’s management 
in (among other things) terminating those same two executives. 
 
Speaking in non-legal terms, these three cases all concern a corporate-control battle as to a 
family-owned and family-run business.  Although the elements to be proved and relief to be 
sought vary among the causes of action asserted in the different cases, there is no real 
disagreement that the basic factual and legal substance all of these claims is the same – 
namely, the propriety or impropriety of the actions by which the company’s present management 
assumed control over the company and ousted two members of its then-management. 
 
Defendants (who are the same in all cases, with the addition of certain individuals in the 
derivative action) accordingly move to consolidate the cases at least for purposes of discovery.  
They point out – and no one suggests otherwise – that these cases will all concern basically the 
same nucleus of operative facts, and that without consolidation, the parties would face the 
prospect of triplicate discovery.  For example, each witness could end up having to be deposed 
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three times.  To the extent that any particular discovery is identically served or taken in all three 
cases, it’s a waste of everyone’s time, money, labor, and paper.  To the extent that the 
discovery is not identical, it represents an improper effort to get multiple cracks at the same 
substance.  And while there has been some partial degree of coordination among the cases, it is 
not complete and does not address several problems that might arise (e.g., if there is a motion 
to compel in a jointly noticed deposition or identically served document demand, to which 
Department does the motion go?). 
 
Plaintiffs’ lead argument in opposition is that there is no statutory basis for an order 
consolidating cases only for purposes of discovery.  The Court is not necessarily persuaded of 
that, but it makes no difference.  In the Court’s view, the argument has more force than plaintiffs 
intended it to have.  The Court is not making any particular orders (or predictions) about how 
these cases will end up being tried, if they go to trial.  All that can be handled by appropriate 
case and trial management decisions in due course, as the factors bearing on those decisions 
become more fully developed.  If it turns out to be appropriate to try only part of the overall 
dispute in advance, then the Court can so order.  Speaking in broad and general terms, 
however, it strikes the Court as more likely than not that if we are going to have trials on the 
legality of the Garaventa board’s actions, we should have one trial rather than three.  Just as 
witnesses should not be deposed three times, they also should not be required to testify in court 
three times.  Moreover, the prospects for inconsistent results are glaringly obvious, especially if 
juries are involved. 
 
Plaintiffs also point out that Mr. Colvis was within his rights in filing a § 170.6 challenge to Judge 
Weil.  So he was, which is why Judge Weil accepted the challenge and reassigned that case to 
this Department.  But it does not follow, as plaintiffs would have it, that a § 170.6 challenge 
operates as a way of preventing consolidation of cases otherwise proper for consolidation.  It 
just means that the consolidated cases will have to proceed before a different Judge.  That is 
what is occurring here. 
 
As a mechanical matter, the Court notes that the derivative action has been designated as 
complex, meaning (among other things) that filings are electronic rather than physical.  
However, it is too cumbersome and confusing for parties in a consolidated case to have to figure 
out which filings should be electronic or not.  Accordingly, the Court hereby suspends all 
electronic filing in any part of this consolidated case, and orders that all filings hereafter should 
be made by physical paper filings.  (Courtesy copies are also invited, though not required, when 
it may otherwise be difficult for the Court to find particular documents in the court file, or when 
hearing dates are imminent.) 
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15.  TIME:  9:00   CASE#: MSC18-01289 
CASE NAME: COLVIS VS. GARAVENTA 
HEARING ON MOTION TO/FOR COMPEL DEPO OF DEF AND REQ FOR 
SANCTIONS FILED BY WILLIAM CLARK COLVIS 
* TENTATIVE RULING: * 
 
The motion to compel the deposition of Marie Adler is denied without prejudice.  Plaintiff 
Colvis has been seeking to depose Adler since last summer.  Defendants have insisted on 
deferring that deposition until the Court rules on the motion for consolidation for purposes of 
discovery (Line 14); Colvis has instead insisted on proceeding with the deposition in his own 
case alone, in what amounts to a chronological evasion of the expectation that the Court would 
grant the consolidation motion. 
 
Defendants’ counsel represent that now that the consolidation motion has been acted on, Ms. 
Adler will be produced for deposition.  That Court trusts that that will occur promptly and 
professionally, and on the basis of that trust, declines to enter this now-unnecessary fray. 
 
Both sides request sanctions. Both requests are denied. 
 

  

16.  TIME:  9:00   CASE#: MSC18-01389 
CASE NAME: TALYAT VS. PROUD START 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Case Management Conference is continued to May 13, 2019, at 8:30 a.m. 

  

17.  TIME:  9:00   CASE#: MSC18-01389 
CASE NAME: TALYAT VS. PROUD START 
HEARING ON DEMURRER TO COMPLAINT of TALYAT FILED BY JAMES HODGE 
* TENTATIVE RULING: * 
 
Defendant Hodge demurs to the entirety of plaintiff Talyat’s Complaint.  The demurrer is 
sustained without leave to amend.  (This demurrer concerns only plaintiff’s claims against 
Hodge; the remaining defendants have answered.) 
 
Plaintiff is a real estate agent.  She alleges that she has (or had) a “business arrangement” with 
defendant Proud Start LLC (and its principal, defendant Christopher Music), under which plaintiff 
would scout for suitable properties available for Proud Start.  When she found one, plaintiff 
would then arrange a sale, being paid a commission by the seller.  And then, at some later 
point, plaintiff would act as the broker in reselling the property for Proud Start.  The obvious 
catch in this set-up, at least as to the first contemplated transaction (Proud Start’s purchase), is 
that it assumes that plaintiff gets paid a commission by the seller, who is not a party to the 
“business arrangement” and hence under no obligation to pay such a commission, unless he or 
she separately agrees with plaintiff to do so. 
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This lawsuit arises out of one such property purchase by Proud Start, allegedly identified and 
arranged by plaintiff.  Defendant Hodge was the seller in the transaction, offering the property 
for sale by owner.  Plaintiff alleges that she brought the Hodge property to Proud Start’s 
attention and provided various professional services in support of the deal, such as a 
comparable sales report and an opinion of resale value.  Proud Start made an offer of 
$1.8 million for the property.  Hodge, however, advised plaintiff that he had declined Proud 
Start’s offer because he had accepted a better offer from someone else.  In fact, plaintiff alleges, 
she soon found out that Proud Start had purchased the property from Hodge.  She demanded 
that Proud Start pay her a 2.5% commission, which Proud Start refused to pay. 
 
The complaint as filed included a first cause of action for breach of contract against all 
defendants.  The cause of action asserts no actual contract, however, relying instead on the 
“procuring cause doctrine”.  The cause of action does not identify whether plaintiff contends that 
it was the seller Hodge or the buyer Proud Start who was contractually (or quasi-contractually) 
obligated to pay her a commission.  In any event, after meet-and-confer plaintiff agreed to 
withdraw this cause of action as against Hodge. 
 
This withdrawal is well-made, because (as plaintiff’s brief does not contest) any theory that 
Hodge owes a commission to plaintiff is plainly barred by the statute of frauds.  “The statute of 
frauds declares several types of agreements ‘invalid’ unless ‘they, or some note or 
memorandum thereof, are in writing and subscribed by the party to be charged or by the party’s 
agent.”  (Westside Estate Agency, Inc. v. Randall (2016) 6 Cal.App.5th 317, 323.)  “As pertinent 
to this case, the statute applies to ‘[a]n agreement authorizing or employing an agent, broker, or 
any other person to purchase or sell real estate, ... or to procure, introduce, or find a purchaser 
or seller of real estate . . ., for compensation or a commission.’”  (Id.)  “Once the statute of 
frauds applies, its bar against relief is absolute and applies no matter how the unhappy broker 
styles his or her claim to recover compensation or a commission.”  (Id at p. 324.)  “Were the bar 
not absolute, the bar would be easily evaded, and the ‘primary purpose’ for making such 
contracts subject to the statute of frauds—to serve as a ‘consumer protection’ mechanism ‘to 
protect real estate sellers and purchasers from the assertion of false claims by brokers for 
commissions’ – would go unserved.”  (Id.)  
 
The Complaint here makes no mention of a written agreement – or indeed, even of an oral or 
other agreement – between plaintiff and Hodge.  Insofar as any of plaintiff’s claims rest on any 
asserted obligation on the part of Hodge to pay her a commission, however the claims are 
denominated, they all founder on the rock of the statute of frauds.  To allow plaintiff to proceed 
even based on her tort causes of action would be to empower her “to evade the statute of frauds 
by the mere expedient of calling [her] claims for the breach of an unwritten agreement for a 
commission by some other name.”  (See Westside Estate, 6 Cal.App.5th at 329.)   
 
That does not quite close the loop, however, because it appears that plaintiff is asserting that 
she should have been paid a commission by Proud Start, rather than by Hodge.  Her demand 
for a commission, once she learned of the sale, was made to Proud Start, not to Hodge 
(Complaint ¶ 17).  If one assumes (arguendo) that Proud Start was legally obliged to pay plaintiff 
a commission, and Hodge illicitly connived with Proud Start to evade payment of that 
commission, that could conceivably state a cause of action for an interference tort even in the 
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entire absence of any contractual relationship between plaintiff and Hodge.  Hence, it would not 
be subject to any statute-of-frauds obstacle as to the failure of such a plaintiff-Hodge contract to 
be in writing.  (Even so, such an interference theory might run into problems as to whether the 
alleged interferer (Hodge) did anything he wasn’t entitled to do, constituting the tortious act of 
interference.  If all Hodge did was sell to Proud Start, it may be hard to see why Hodge would be 
responsible to plaintiff for ensuring that Proud Start paid its obligation to plaintiff.) 
 
But the problem with the interference causes of action in the complaint is that there is a fatal 
mismatch in allegations as to the economic relationship allegedly interfered with.  The complaint 
is quite clear, in ¶ 12, that the existing “business arrangement” plaintiff had with Proud Start – 
that is, the arrangement Hodge is accused of interfering with – contemplated that plaintiff would 
be paid a commission by the seller, not by Proud Start.  Yet, as plaintiff tacitly concedes, the 
seller (Hodge) was under no contractual or other obligation to pay a commission to plaintiff.  
There is no allegation of any pre-existing “business relationship” between plaintiff and Proud 
Start, pursuant to which Proud Start was to pay a commission on its purchase of the property.  
Hence, it cannot be seen how Hodge, by selling to Proud Start, could be said to have interfered 
with Proud Start’s supposed obligation to pay a commission. 
 
Plaintiff makes no argument for the independent viability of any of her other causes of action, all 
of which are derivative of her contract and interference theories. 
 
The Court denies leave to amend as to Hodge because (1) under Westside Estate, there is no 
theory plaintiff could allege based on any supposed obligation by Hodge to pay a commission, 
and (2) plaintiff’s existing allegations are fatal to any allegation that Hodge was responsible for 
any obligation by Proud Start to pay a commission.  If plaintiff contests this tentative to seek 
leave to amend, she should come to the hearing prepared to articulate a different theory on 
which Hodge could be liable, and to explain why the new theory is not fatally contradicted by the 
existing allegations. 
 

Judicial Notice 
 
Hodge’s request for judicial notice of the California Association of Realtors Buyer 
Representation Agreement and Cooperating Broker Compensation Agreement and Escrow 
Instructions is denied as unnecessary.   
 

  

18.  TIME:  9:00   CASE#: MSC18-01450 
CASE NAME: J & L GARAVENTA VS S. GARAVENT 
SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE FOR PRETRIAL 
DISCOVERY SET BY DEFENDATS. 
* TENTATIVE RULING: * 
 
See Line 14. 
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19.  TIME:  9:00   CASE#: MSC18-01503 
CASE NAME: GARAVENTA VS GARAVENTA ENTERPR 
SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE FOR PRETRIAL 
DISCOVERY SET BY DEFENDANTS 
* TENTATIVE RULING: * 
 
See Line 14. 

  

20.  TIME:  9:00   CASE#: MSC18-02530 
CASE NAME: BUTTS VS. FERNANDES 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
Plaintiff Rashad Butts (dba Young N Reckless, apparently a professional name) moves for a 
preliminary injunction forbidding defendant Atco Tow, Inc. from conducting a lien sale of a 
vehicle belonging to plaintiff.  Neither side has properly presented papers or proof documenting 
their respective cases thoroughly and properly.  It is plaintiff, however, who has the burden of 
proof here, and he has not carried it.  Accordingly, the motion is denied. 
 
Plaintiff’s complaint is unverified, but he has also filed his own declaration under oath.  Plaintiff 
is apparently under the impression that his vehicle was towed (and is subject to sale) because 
of a purported lien by a lender – in other words, that his car was repossessed.  He goes to some 
lengths to show that in fact there is no lender lien on his vehicle.  But that is a good ways short 
of demonstrating that there is no valid lien of any other kind, or that his vehicle was wrongfully 
towed.  There are plenty of other reasons, besides a repo, why a vehicle may be lawfully towed 
– and if it was lawfully towed, it is likely that there would be at least a towage lien.  The Court 
drew plaintiff’s attention to these possibilities when he appeared ex parte.  He does nothing to 
address or exclude the prospect that any of these other bases for towing and sale may exist, 
and thus he does not prove his case at this juncture. 
 
Defendant Atco, for its part, has filed a purported answer and brief asserting that the vehicle 
was towed because it has been out of registration for over a year, and that the proposed sale is 
to satisfy its towage lien.  But there are two major problems with Atco’s papers.  First, Atco is a 
corporation, and it is not allowed to appear or otherwise defend itself in a court action without a 
lawyer.  Its answer and brief are therefore stricken.  And second, even if these papers were 
properly filed, neither of them is sworn under oath, so they would present literally no evidence in 
opposition to the preliminary injunction motion. 
 
(The Complaint also names DMV and its director as defendants, but they have apparently not 
been served and have not appeared.) 
 
The Court suggests that rather than filing insufficient court papers talking past each other, these 
parties should actually be talking with each other.  If Atco can show plaintiff that the problem is 
not (as he supposes) an invalid repo but instead a problem of nonregistration and a towing fee, 
plaintiff will know where he actually stands and can stop trying to fight this out as a lender 
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problem.  If plaintiff thinks Atco is just wrong about either of those points, he can reshape his 
pleading and court papers to address the actual problem rather than the one he has been trying 
to fight up until now.  If plaintiff becomes convinced of what Atco is saying, on the other hand, 
then he can take the steps he needs to take to get his registration current and redeem his 
vehicle out of towage. 
 
In any event, however, unless this matter is resolved out of court (as it should be), Atco will 
need to find legal representation if it wants to defend itself in this case. 
 

  

21.  TIME:  9:00   CASE#: MSL17-00998 
CASE NAME: KORB VS ROMERO 
HEARING ON MOTION TO/FOR: ORDER THAT PLTF'S REQ FOR ADMISSIONS 
BE ADMITTED, FILED BY RICHARD E KORB 
* TENTATIVE RULING: * 
 
Plaintiff Korb’s motion to deem matters admitted is granted.  The matters requested in the 

Defendant’s First Set of Requests for Admissions (served on or about October 24, 2018) are 

deemed admitted.  Korb must lodge a proposed order with a declaration confirming that no 

responses were served prior to the hearing.  No sanctions are awarded. 

In the event that defendant has served verified responses prior to the hearing, no matters will be 
deemed admitted, but sanctions are awarded to plaintiff Korb in the amount of $105.92, payable 
within 30 days after service of an Order After Hearing hereon. 
 
Defendant, in opposing this motion, acknowledges that he has served no responses to the 
RFAs.  His proffered excuse is that he will not respond to discovery until plaintiffs stipulate to 
allow him to amend his cross-complaint.  There is some irony there, since the Court’s prior 
ruling chided defendant for not stipulating to plaintiffs amending their complaint.  But be that as it 
may – if defendant wants to amend his complaint and plaintiffs won’t stipulate to it, he can file a 
motion for leave.  What he can’t do is just make up his own court rules, and decide that until he 
gets his way on a separate issue he will just ignore mandatory deadlines concerning discovery.  
If he doesn’t serve responses to the RFAs before 9:00 a.m. Friday, he will be stuck with having 
admitted the truth of everything in plaintiffs’ RFAs. 
 

  

22.  TIME:  9:00   CASE#: MSL17-00998 
CASE NAME: KORB VS ROMERO 
HEARING ON MOTION TO/FOR: COMPEL ANSWERS TO SPECIAL 
INTERROGATORIES, FILED BY PAULINE GOULD 
* TENTATIVE RULING: * 
 
Plaintiff Gould moves to compel defendant’s responses to interrogatories and requests for 
production.  On its face the motion is meritorious.  As discussed in Line 21, defendant’s 
proffered excuse for not having timely responded is unacceptable. 
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However, the Court is granting co-plaintiff Korb’s motion to deem matters admitted (Line 9).  
(The fact that these two motions are nominally filed by different plaintiffs is of no consequence; 
the Court is aware that the two plaintiffs are husband and wife, and their claims are identical.)  
Assuming that defendant does not serve a response to RFAs by the effective deadline (9:00 
a.m. Friday), it is likely that those deemed admissions will effectively moot plaintiffs’ realistic 
need for some and possibly all of the remaining discovery sought.  While the Court does not 
condone defendant’s failure of timely discovery responses, it is not interested in ordering 
discovery that plaintiffs no longer genuinely need. 
 
Accordingly, this motion is continued to January 25, 2019, at 9:00 a.m.  By January 18, Gould 
may file and serve a supplemental statement identifying which, if any, portions of the RFPs and 
interrogatories are genuinely still needed in light of the order deeming matters admitted.  If no 
such statement is filed, the Court will assume that no further responses are called for.  (Gould 
need not file any such statement if no matters are deemed admitted because defendant serves 
responses to the RFAs before the January 11 hearing.)  Sanctions for the motion as a whole will 
be considered at the continued hearing, though the Court has serious doubts whether it is likely 
to award attorney fees for Korb nominally representing Gould in this setting. 
 

  

23.  TIME:  9:00   CASE#: MSN18-2339 
CASE NAME: IN RE: C. BERUMEN 
HEARING ON PETITION TO/FOR APPROVAL FOR TRANSFER OF PAYMENT 
RIGHTS FILED BY B.B. BURL, LLC 
* TENTATIVE RULING: * 
 
The proposed transfer (as represented in the Second Amended Exhibit A) is approved. 

  

24.  TIME: 10:00   CASE#: MSC17-00972 
CASE NAME: BRUBAKER VS RASMUSSEN 
JURY TRIAL - LONG CAUSE/ 15 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear for trial call.  See the Department’s website.  The attorneys should also be 
ready to discuss possibilities for settlement, such as a settlement conference by another judicial 
officer. 
 

 


